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Terry George RadtKke, OCT 28, 1999
Petitioner ) Marilyn L. Graves
Clerk of Supreme Court
V. Madison, WI

Board of Bar Exam ners,

Respondent .

Revi ew of Board of Bar Exam ners deci sion; deci si on

af firned.

11 PER CURIAM W review, pursuant to SCR 40.08(5), the
decision of the Board of Bar Examners (Board) declining to
certify that Terry George Radtke satisfied the character and
fitness requirenent for admssion to the Wsconsin bar. That
determ nation was based on the Board's findings that M. Radtke
had been discharged from his position as University lecturer in
1991 for unprofessional conduct, that he mnimzed that discharge
and the underlying conduct on his bar adm ssion application, and
that he made several false statenents at the hearing before the
Board followng 1its initial determnation to decline his
certification for bar adm ssion.

12 W determne that the Board properly concluded, on the
basis of facts that have not been shown to be clearly erroneous,

that M. Radtke failed to neet his burden under SCR 40.07 to
1
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establish the requisite noral character and fitness to practice
law "to assure to a reasonable degree of certainty the integrity
and the conpetence of services perfornmed for clients and the

mai nt enance of high standards in the administration of justice."?!

! SCR 40.07 provides: Proof of qualifications.

The burden of proof shall be on the applicant to
establish qualifications under SCR 40.02. Ref usal of
an applicant to furnish available information or to
answer guestions relating to t he applicant's
qualifications shall be deenmed a sufficient basis for
denial of the certification for adm ssion.

SCR 40.02 provides, in pertinent part:

A person who neets all of the followng
qualifications shall be admtted to practice law in
this state by order of the suprene court:

(1) Has attained the age of majority under the | aw
of his state.

(2) Satisfies the | egal conpetence requirenents by
di ploma privilege (SCR 40.03), bar exam nation (SCR
40. 04) or proof of practice el sewhere (SCR 40.05).

(3) Satisfies t he character and fitness
requi renents set forth in SCR 40. 06

SCR 40.06 provides, in pertinent part:

(1) An applicant for bar adm ssion shall establish
good noral character and fitness to practice law. The
purpose of this requirenent is to |imt admssion to
those applicants found to have the qualities of
character and fitness needed to assure to a reasonable
degree of certainty the integrity and the conpetence of
services perfornmed for clients and the maintenance of
hi gh standards in the adm nistration of justice.

(3) An appl i cant shal | establish to t he
sati sfaction of the board that the applicant satisfies
the requirenent set forth in sub. (1). The board shal
certify to the suprenme court the character and fitness
of qualifying applicants. The board shall decline to
certify the character and fitness of an applicant who
knowingly mnmakes a materially false statenent of
material fact or who fails to disclose a fact necessary



No. 99- 0158- BA

Accordingly, we affirmthe Board's decision declining to certify
hi m for bar adm ssion.

13 Prior to his graduation from Marquette University
School of Law in May 1998, M. Radtke was a lecturer in the
Departnent of History at University of Wsconsin-MI|waukee (UMW)
from August 1984 to May 1991. On his bar adm ssion application,
the reasons listed for leaving that position were |ow pay and no
possibility of pronotion. He al so answered in the negative the
application's question asking if he ever had been suspended,
repri manded, adnoni shed, war ned, censur ed, or ot herw se
di sciplined in any position other than a regul ated profession.

14 On the question of M. Radtke's enploynent, the chair
of the UWM history departnent reported to the Board that M.
Radt ke no |onger was enployed there, that he had been inforned
that M. Radtke would not be rehired, and that M. Radtke had
been termnated by the previous departnment chair. The current
departnment chair responded in the affirmative to the question
asking if M. Radtke had engaged in fraudulent or deceitful
conduct, explaining that "[M. Radtke s] scholarly standing was
conprom sed by an act of professional indiscretion.”

15 After the Board notified him of the enploynent
information it had received, M. Radtke submtted an anendnment to
his bar adm ssion application in which he reported that in the

fall of 1990 he had prepared a paper and submtted a version of

to correct a m sapprehension known by the applicant to
have arisen in connection with his or her application.
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it for publication to a nunber of journals, including the
Busi ness Hi story Review. He explained that the paper was in the
style of a public lecture and “did not include several key cites
to secondary sources in the bibliography and paraphrased several
sources that were not quoted.” He stated that he “sinply forgot
to include the necessary footnotes in the paper” and asserted
that the allegation that he had engaged in “professional
pl agi arisni arose from a letter the editors of Business Hi story
Revi ew sent to the UWM Hi story Departnment chair about the m ssing
citations.

16 M. Radtke stated on the anended application that in a
conversation in md-January of 1991, the departnent chair told
him he would attenpt “damage control” and tell the journal
editors M. Radtke's version of the matter. The chair also told
M. Radtke that his enploynment at UMM probably would be at an
end. No further discussion occurred between the chair and M.
Radt ke.

M7 M. Radtke stated further that he had witten a letter
of apology to the journal editors and that no formal charges of
prof essi onal plagiarism had been filed with any commttee at U
or wth the Anmerican H storical Association -— the chief
organi zation having disciplinary authority over him That, he
asserted, was the reason he answered in the negative the question
asking if he had been suspended, reprinmnded, adnoni shed, warned,
censured, or otherw se disciplined.

18 M. Radtke also explained that he never had been on a

tenure track at UW and consequently had no job security or
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future there. While he expected that wnter 1991 senester to be
his last, in late spring of that year the chair of Undergraduate
Affairs offered him a one-year contract as lecturer in the UMW
hi story departnent. M. Radtke stated that he assuned the forner
chair knew of that offer. However, M. Radtke said he “stuck
wth” his earlier decision to commt hinself to existing
commtnments and declined the offer, telling the Undergraduate
Affairs chair that he would no |longer teach at UWM I n addition
to the “low pay, no possibility of pronotion” reasons he had
given on his original application for having left U\ M. Radtke
stated that he had concluded that if he were to conplete natters
to which he had commtted hinself, he would have to devote
hi msel f to necessary research, witing and travel.

E After reviewwng M. Radtke's statenent on the anended
application, the former chair of the history departnment wote the
Board that while he mght disagree in respect to sonme mnor
matters, M. Radtke's supplenental statenent regarding his
departure from UMW was “in total an accurate account of the
circunstances.” He added that M. Radtke had been offered a one-
year position with the history departnent because he, the fornmer
chair, had kept his prom se not to disclose the plagiarismmatter
to anyone. He also asserted that by not accepting that
enpl oynent offer, M. Radtke was adhering to the understanding he
had with himthat he would not return to UMM

10 When the Board inforned himof its intent to decline to
certify his eligibility for bar admssion on the ground of

character and fitness, M. Radtke disputed the Board s assertion
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that he had ignored on his application the fact that his
di scharge from UM had been kept secret by his agreenent with the
departnment chair and that he had been dism ssed for cause. He
requested and received a hearing before the Board.

11 Prior to that hearing, the fornmer departnent chair
submtted to the Board an affidavit regarding the comrunication
he had received from the journal editor. The editor was
extrenely upset and said he would informscholars of M. Radtke’s
violation of professional standards and do all in his power to
ensure that he never again obtained academ c enploynent. The
chair stated that he did not condone M. Radtke's conduct but
felt that the editor’s proposed neasures were extrenme and that he
prevail ed upon himnot to pursue his intended action by assuring
himthat M. Radtke would have no further enploynent in the UMW
hi story departnent.

12 The chair stated that when he subsequently discussed
the matter with him M. Radtke explained that he had felt under
great pressure to publish and had acted in haste and
carel essness, an explanation the chair believed had at |east sone
plausibility. Wien he told M. Radtke of his assurance to the
editor regarding his future enploynent at UWM M. Radtke said
t hat was acceptable. The chair opined that however reprehensible
M. Radtke’'s conduct, it ought not serve as a pernanent
inpedinment to his renewed pursuit of a career and should be a
m stake from which M. Radtke could learn and be allowed to
recover. He added that he prom sed M. Radtke that he would not

di sclose the matter to any other individual or offer any official
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or public announcenent as to the reasons for his disassociation
fromthe UM history departnent.

113 At the hearing before the Board, M. Radtke repeated
hi s explanation regarding the subm ssion of the article wthout
appropriate footnotes and his discussion with the departnent
chair in which he admtted having submtted the wong version of
the article. He stated that he told the chair that he was sorry
and was willing to accept whatever disciplinary measures the
journal editor mght suggest. He asserted that the chair had
said he would do sone “damage control” and had told him his
enpl oynrent with UW was in doubt. He reported that he sent a
letter of apology to the Business History Review stating that he
was responsible and willing to accept the blame as well as the
consequences for his conduct, but he never heard fromthe journal
agai n. He also never heard about the matter again from the
departnment chair, and no formal charges were filed. He stated
that the proper version of the paper with the necessary footnotes
ultimately was published by another journal in 1993.

14 M. Radtke told the Board that the factors leading to
his decision to sever ties with UM included the facts that he
had received a contract to wite a history of a veteran's
organi zation from another state, which would involve travel and
research time, and that he had yet to conplete his doctoral
dissertation. He also explained that he had been an enpl oyee at
will at UMW from 1984 to 1991 under a series of one-year
contracts and was part-tine from 1987 to 1991. Accordingly, he

said, he regarded his enploynent as a dead-end job, one he kept
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in order to have an academic base and because he enjoyed
t eachi ng. He said it was for those reasons that he turned down
t he one-year contract offered to himin the spring of 1991. M.
Radt ke reported that he received his doctorate in 1993 and wote
a book that year, which was published by a commercial publisher.

115 M. Radtke told the Board that there was no secret
agreenent between hinself and the departnment chair and that he
bel i eved the chair was m staken. He said that the chair had told
hi m he was sorry that the matter had occurred and that he did not
want to inpede M. Radtke’'s career. In respect to the alleged
pl agiarism M. Radtke asserted that he had not provided source
citations to materials quoted in his paper and to various facts,
i ndi viduals, and chapters in a political novenent or politica
canpai gn, nost of which he had taken from secondary articles. He
acknowl edged that he should have nentioned those articles as
sour ces.

16 After the hearing, the Board obtained fromthe Business
Hi story Review a copy of the paper M. Radtke had submtted for
publication, a copy of the letter the journal editor wote to M.
Radt ke, and a copy of M. Radtke’'s response. The editor’s letter
encl osed a report that described the plagiarism as a copying of
source text of two publications nore or |ess verbatim and called
the plagiarism generally “crude and blatant.” At the hearing,
M. Radtke had stated that he understood why the editors were
concerned but that he did not design the article to slip it
t hrough, adding that if that had been his intent, the article

woul d have been nore sophisticated, and word-for-word text would
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not have been used. In his response to the journal editor, he
stated that he understood the serious nature of his mstakes
regardi ng professional standards and conduct, took  ful
responsibility for his actions, and was wlling to accept any
penalties the editorial board felt were appropriate.

117 Following receipt of that additional material, Board
staff reported in a nenorandum to the Board that M. Radtke's
descriptions of his paper were at variance with the evidence of
the paper itself and with his letter to the editor. The nmeno
concluded that M. Radtke deliberately had copied a substantia
portion -- nore than half -- of his article from other people’s
work, presented it as his own, and lied to the Board.

18 In this review, M. Radtke contended that several of
the Board's findings of fact and the inferences it drew fromthe
evidence are clearly erroneous, that the Board inpermssibly
considered materials it obtained followng his hearing before the
Board, and that the Board failed to consider each of the factors

set forth inits rule, BA 6.03,?2 to be considered in respect to a

2 BA 6.03 provides: Use of Information. The Board wll
determ ne whether the present character and fitness of an
applicant qualifies the applicant for admssion. In making this
determ nation through the processes described above, t he
followng factors should be considered in assigning weight and
significance to prior conduct:

(a) the applicant's age at the tine of the conduct

(b) the recency of the conduct

(c) thereliability of the information concerning the
conduct

(d) the seriousness of the conduct

(e) the mtigating or aggravating circunstances

(f) the evidence of rehabilitation

(g) the applicant's candor in the adm ssions process

(h) the materiality of any om ssions or
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bar adm ssion applicant's prior conduct. W find insufficient
merit to any of those contentions to support M. Radtke's
assertion that he has nmet his burden to establish the requisite
character and fitness for bar adm ssion.

119 There is no nmerit to M. Radtke's contention that it
was clear error for the Board to find that he had been di scharged
from his position as wuniversity lecturer for cause, nanely,
unpr of essi onal conduct consisting of plagiarismin a professional
article. The sworn statenent of the forner departnent chair and
the information provided by the ~current chair constitute
sufficient evidence to support the Board's finding concerning the
circunstances surrounding and the reasons for M. Radtke's
departure from UWM Notw t hstanding his insistence that he had
not been given formal notice of discharge, it is clear that his
enpl oynent as lecturer with the university was termnated, as it
would not extend beyond the current senester, and that the
termnation was the direct result of the plagiarismincident.

120 M. Radtke's statenent on his adm ssion application of
the reasons for having left enploynent was msleading, for it
presented the matter as a decision he alone nade and that he had
done so voluntarily. Further, when asked to supplenment his
response, M. Radtke reported that when offered future enpl oynent

in the history departnent, he declined for the reason that he

m srepresentations
(1) the nunmber of incidents revealing deficiencies

10
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al ready had decided to |eave as a result of |ow pay and | ack of
j ob security. He made no nention of the former departnment
chair's decision to bring his enploynent to an end in order to
prevent the journal editor fromtaking further action against him
in response to the plagiarism

21 Thus, M. Radtke's statenent on his bar adm ssion
application regarding the cause of his departure from university
enpl oynent omtted a material fact, and the Board properly found
t hat M. Radt ke thereby mnim zed hi s culpability and
responsibility for the termnation. Hi s assertion in this review
that the evidence established nerely that he and the departnent
chair nutually agreed that he would not continue his enploynent
is deceptive, as it suggests that M. Radtke had an equal voice
in the agreenent.

122 Also without nerit is M. Radtke's contention that he
did not commt plagiarism but "sinply forgot to include the
necessary footnotes” in the article he submtted for publication.

He acknowl edged that he had copied text from two scholarly

articles nearly verbatim and his assertion that he nerely forgot
to include footnotes disclosing the sources from which that text
had been taken mnimzed the seriousness of his conduct as
assessed by the journal editor and by his departnment chair. The

journal editor's report on the "plagiarism said, in part:

In all cases the plagiarism consists of copying
the source text nore or less verbatim occasionally
shortening it or omtting parts or reordering sentences
and par agraphs. In essence Radtke has sinply copied
rather nore than half of his paper from other people’s
work and presented it as his own. :

11
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The plagiarismis generally crude and blatant. At
tinmes efforts have been made to disguise it or to make

mat eri al appear nore directly relevant to the region

and tine period Radtke purports to be studying.

o 'The above evidence nmakes it abundantly clear that

this is an extrenely serious case of plagiarism

carried out deli berately and W th i nt ent to

decei ve.

23 The evidence supports the Board' s determ nation that
M. Radtke m nim zed his conduct by characterizing what he did as
"paraphras[ing] several sources that were not quoted" and having
"sinply forgot[ten] to include the necessary footnotes" and
"several key cites to secondary sources in the bibliography." The
argunent that if he had intended to plagiarize, he would not have
set forth text from scholarly journals verbatim thereby running
the risk of detection by any person know edgeable in the field,
i s di si ngenuous.

124 While there is sone nerit to M. Radtke's contention
that, contrary to the Board's findings, he never said at the
hearing that he had prepared two different versions of the
article -- one with and one w thout footnotes -- and submtted
for publication the version wi thout the footnotes, his statenments
to the Board at the hearing were, at best, anbiguous. Wen asked
whet her he was suggesting that it was just an error —that he
took the wong version of the article to send to the publishers,
he responded, " . . . | made a nunber of drafts, as we all do
when working on various publications or various projects, and |

was working extensively on the non-citation draft, the wong

draft as it were, and | put all [the material from two sources]

12
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in there. . . . It basically was an error. .. . | sinply
sent in the wong paper . . . " It is wunclear from his
statenents at the hearing whether one of the versions of the
paper contained no footnotes or omtted only the footnotes to the
text he had taken fromthe two scholarly journals. In any event,
M. Radtke conceded in the course of this review that in his
letter of apology to the journal editor he incorrectly stated
that he had sent the wong version of the paper.

125 The final fact M. Radtke contended was clearly
erroneous concerns his statenent at the hearing that the alleged
pl agi ari sm consi sted of information taken from secondary sources.

The Board found that statenent to have been false for the reason
that the material he had taken came from two articles published
in professional history journals, not from the news and
entertainment periodicals M. Radtke referred to in his
statenents to the Board. Moreover, while he made reference to
two unnaned publications in connection with the omssion of
footnotes in the paper he submtted, his characterization of the
ki nd of sources made no nention of professional history journals.

26 M. Radtke has failed to establish that any of the
Board's findings is clearly erroneous. Each of the foregoing
findings of fact is adequately supported by the credible evidence
and the reasonable inferences that can be drawn fromit.

127 M. Radtke next argued that the Board violated his
right of due process of |law by obtaining information concerning
his wuniversity enploynent and his plagiarism after holding a

hearing and then using that information to his detrinment. It was

13
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his contention that if those materials had been available to him
prior to the hearing, he could have exam ned them refreshed his
recol l ection, and given an appropriate explanation for them In
support of that contention, M. Radtke relied on the court's

decision in Application of Childs, 101 Ws. 2d 159, 303 N W2d

663 (1981), in which the court addressed a bar adm ssion
applicant's due process right in the bar adm ssion process.

28 That reliance is msplaced. The court held in Childs
only that the m ninum required by the due process clause is that
the bar adm ssion applicant be apprised of the specific grounds
for the Board's decision not to certify satisfaction of the bar
adm ssion requirenents and have an opportunity to respond to that
deci si on. ld., 165. Here, as the Board asserted, it was not
until the hearing that the Board | earned of M. Radtke's apparent
position that he had prepared two separate drafts of the article,
and it was proper to conduct further investigation of the
underlying circunmstances concerning that issue. Mor eover, the
Board contended, the information it obtained followng the
hearing was not wunavailable to M. Radtke, as he could have
obtained it fromthe sane source from which the Board did.

129 Nonet hel ess, better practice would have been for the
Board to have notified M. Radtke of the additional material,
even though it had been adverted to in the course of the
application and hearing process, and of its intent to rely on
that material in reaching a determ nation on the question of his
character and fitness for bar admssion. A full exam nation of

the matter would have included the opportunity for M. Radtke to

14
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respond to that material, if only in respect to its authenticity.

130 M. Radtke's final argunent in this review asserted
that the Board erred in concluding that his unprofessional
conduct and inconplete and untruthful disclosures were relevant
to his character and fitness because it failed to take into
consideration each of the nine factors listed in BA 6.03. e
find no nerit to that argunent. First, M. Radtke incorrectly
stated that the Board considered only tw factors — the
seriousness of his conduct and his candor in the adm ssion
process. In fact, the Board also explicitly considered the |ack
of evidence of his rehabilitation and the materiality of his
om ssions in the adm ssion process. Second, we rejected the sane

argunent in Saganski v. Board of Bar Exam ners, 226 Ws. 2d 678,

505 N W2d 631 (1999), holding that it is sufficient that the
Board consider those BA 6.03 factors that are applicable to the
conduct of the applicant.

31 Because the Board's findings have not been shown to be
clearly erroneous or its conclusion based on those findings to be
inproper, we affirm the Board's determnation declining to
certify M. Radtke's character and fitness for bar adm ssion. W
consider, then, the effect M. Radtke's conduct in the plagiarism
incident and in the bar adm ssion application process has on his
eligibility to reapply for bar adm ssion. In that regard, we
take into account M. Radtke's professional record during the
eight years followng the plagiarism incident. M. Radtke

pointed out that he admtted his mstake in the subm ssion of his

15
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article for publication and took full responsibility for it,
subsequently published the article wth proper footnotes,
publ i shed a book, conpleted his doctoral thesis and obtained his
doctorate, and earned a | aw degree. He did all of that w thout
any all egation of questionable conduct.

132 While M. Radtke's recent characterizations of the
pl agiarism incident and the inpact it had on his professional
enpl oynent cause great concern, as they were nmade to the court's
board charged wth the responsibility of investigating and
reporting on the <character and fitness of Dbar adm ssion
applicants, we determne that M. Radtke should be permtted to

reapply for bar adm ssion. As we did in Matter of Bar Adm ssion

of Gaylord, 155 Ws. 2d 816, 456 N W2d 590 (1990), and in

Saganski, supra, we determne that a one-year period is the
appropriate tinme for himto wait before reapplying and that, as
i n Saganski, the period commence the date of the Board's adverse
deci sion, here, Decenber 21, 1998. The time for M. Radtke's
actual adm ssion to the bar specified in the bar adm ssion rules
wll be extended for the period of tine reasonably necessary to
accommodat e his reapplication, should he reapply.

By the Court.—Fhe decision of the Board of Bar Examiners is
af firnmed.

133 JON P. WLCOX, J., did not participate.
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